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ABSTRACT 

Academic studies show that older females are subject to negative stereotypes 
that cause employment discrimination. Although federal and state equal 
employment laws list separate categories of protection such as race, sex, and 
age, courts have developed the theory of "sex plus" discrimination to protect 
certain subsets of the population such as black females (sex plus race), and 
pregnant women (sex plus pregnancy). A logical additional subset should 
also be sex plus age. Although such claims may be brought under state 
fair employment laws or under Title VII of the Civil Rights Act of 1964, 
as sex plus age discrimination claims, discrimination against older females 
may also violate the Age Discrimination in Employment Act (age plus sex 
discrimination). 

Many academic studies and legal decisions illustrate discrimination against women 
in hiring, pay, and other aspects of employment. An equal number illustrate 
discrimination based on age. However, little is written concerning the double 
jeopardy of being an older woman in today's job market. Employment discrim
ination against w o m e n over forty years of age appears to be common, resulting in 
significant disparity in the treatment of older men and w o m e n in the workplace. 

Census Bureau statistics show women between fifteen and twenty-four years of 
age earn 92.5 percent as much as men in the same age group. However , as age 
increases pay disparity increases. W o m e n aged forty-five to fifty-four typically 
earn sixty-four cents for every dollar paid to men [1] . Some contend this disparity 
is the result of past discrimination and social practices that resulted in older 
women receiving less education and having less good job experience, and that the 
problem will disappear as better-educated, career-oriented young w o m e n become 
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older. However, while these factors may reduce the disparity, they do not offer 
a solution. 

A recent study in the Academy of Management Journal showed that even when 
education, skill, and other variables were eliminated, the disparity between male 
and female wages increases with age [2] . Furthermore, a 1994 job-testing 
program conducted by the Massachusetts Commiss ion Against Discrimination 
illustrates that discrimination against older w o m e n occurs in the hiring process, 
even when entry-level retailing jobs paying only $6 .00 an hour are involved [3] . 
The job testers consisted of four pairs of white women matched for education, 
experience, and personal qualities. Each pair consisted of a forty-five-year-old 
woman and a twenty-two-year-old woman. The twenty-two-year-old w o m e n 
were frequently offered full-time, permanent jobs with fringe benefits, while the 
forty-five-year-old women were not offered jobs, or were offered temporary 
jobs with no benefits. Some employers would not even accept the resumes of 
the older women. 

GENDER AND AGE STEREOTYPES 

Academic and scientific studies indicate common stereotypes based on gender 
and age create a double jeopardy of sex plus age discrimination. Employers and 
managers should be aware of the results of these studies to avoid unintentionally 
applying negative stereotypes to female job applicants and employees . 

The authors of the Journal of Academy Management study mentioned above 
interviewed 240 full-time employees who worked for two organizations—one a 
manufacturing company and the other a governmental unit. Despite the fact 
that both employers were unionized and had formalized pay and promotion 
policies, by age thirty-five the difference in pay between male and female 
workers was significant, and it continued to rise thereafter. This confirmed 
another study published in 1992 [4] . 

A major study published in 1995 examined the perceptions of 2 3 2 young adults 
and 233 older adults of younger and older men and women [5] . A m o n g other 
questions, individuals were asked to think of a typical older man and a typical 
older woman, and identify characteristics of the older man and older woman from 
a list of sixty-nine attitudinal measures. Both groups (younger and older indi
viduals) perceived older women as less self-centered, more nurturing, and more 
sensitive than older men. Furthermore, older women were judged to be nicer, 
more generous, and neater than older men. All of these are good personal 
qualities, but they are not necessarily the key characteristics employers desire of 
employees . 

Older women were perceived as exhibiting more cognitive decline, and being 
more passive and dependent than older men. Participants tended to describe older 
men as more intelligent and wise, more autonomous, and more competent. All of 
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these stereotypes favoring men show characteristics of a good employee , espe
cially in managerial, technical, and professional jobs. 

Other studies have found that women are thought to reach middle age earlier 
than men [6] , and that ageist stereotypes of women and men are most divergent 
between age forty and fifty-five [7]. These studies support the conclusion that 
employment discrimination based on a combination of gender and age is a 
separate and distinct subset of prohibited employment discrimination, i.e., 
sex plus age discrimination. However, very few legal decisions have recognized 
this subset. 

SEX PLUS DISCRIMINATION IN THE COURTS 

The category of "sex plus" discrimination arose in the only U.S. Supreme 
Court decision on sex discrimination during the first ten years after enactment 
of Title VII of the Civil Rights Act of 1964, Phillips v. Martin-Marietta Corp. 
[8] . The Fifth Circuit Court of Appeals had upheld summary judgment for the 
employer on the grounds that the company did not violate Title VII by refusing to 
hire w o m e n (but not men) with preschool children. The fifth circuit stated that a 
". . . violation of the Act can only be discrimination based solely on one of the 
categories, i.e., in the case of sex; women vis-a-vis men. When another criterion 
of employment is added to one of the classifications listed in the Act, there is 
no longer apparent discrimination based solely . . . on . . . sex . . . " [9] 

On appeal, the Supreme Court vacated the summary judgment for the 
employer, finding that although not all women were affected for the employer's 
rule against hiring w o m e n with preschool children, Title VII does not permit "one 
hiring policy for men and another for women" [8, at 5 4 4 ] . In effect, the Supreme 
Court ruled that a woman can prove a prima facie case of sex discrimination if 
she can prove she would have been hired if she were a man, even if other w o m e n 
(those without preschool children) were not subject to hiring discrimination. This 
resulted in creating a subcategory of women entitled to protection, i.e., women 
with preschool children, and the establishment of the theory of "sex plus" 
discrimination. 

The Supreme Court's adoption of a sex plus approach is supported by the 
legislative history of Title VII of the Civil Rights Act of 1964. An amendment 
offered in the House of Representatives that would have modified the prohibition 
against discrimination based on sex to prohibit discrimination based solely on 
sex was defeated [10] . 

The First Decade of Sex Plus Cases 

Over the next decade lower courts expanded the sex plus concept applied by 
the Supreme Court in Phillips [8] . Courts ruled that employers violated employ
ment discrimination laws when they required female cabin attendants with 
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children to accept ground duty positions [11] , abolished a female's job when 
she complained of sexual harassment [12] , fired a single woman who became 
pregnant [13] , imposed a no-marriage rule for female flight attendants [14] , 
refused to hire married women [15] , and required married women to change their 
names to their husband's name [16] . 

The first decade of sex plus decisions ended with the decision in Jefferies v. 
Harris County Comm. Action Assn. [17] . The lower court had dismissed claims 
o f a black, female plaintiff after trial because the judge determined the statistics 
and other evidence submitted did not prove the defendant-employer had dis
criminated based either on race or on sex. The lower court refused to consider 
black females as a distinct subset protected under Title VII (sex plus race). 
However, the court of appeals ruled the trial court had improperly failed to 
address the claim of sex plus race discrimination. It stated that discrimination 
against black females can exist even in the absence of discrimination against 
black men or white women. The court pointed out that: 

The only significant group of cases to reject the "sex plus" theory of dis
crimination are cases in which plaintiffs have claimed that hair length regula
tions for men constitute "sex plus" discrimination. In holding that these rules 
do not constitute unlawful discrimination, courts have distinguished the other 
sex plus cases as involving regulations which concern sex plus an immutable 
characteristic or a constitutionally protected activity such as marriage or child 
rearing—regulations which present obstacles to employment of one sex that 
cannot be overcome [17, at 1033]. 

The Jefferies decision quoted with approval a statement contained in an earlier 
Fifth Circuit Court of Appeals case: 

Equal employment opportunity may be secured only when employers are 
barred from discriminating against employees on the basis of immutable 
characteristics, such as race and national origin. Similarly, an employer can
not have one hiring policy for men and another for women if the distinction is 
based on some fundamental right [18, at 1091]. 

The Second Decade and One-Half of Sex Plus Cases 

In a 1981 decision, Spirides v. Reinhardt [19] , the court held that sex plus 
citizenship may be treated as a distinct subset of persons subject to illegal dis
crimination under Title VII of the Civil Rights Act of 1964. Other decisions 
finding discrimination against various subsets fol lowed, including King v. Trans 
World Airlines [20] , where a female was denied a job after being asked about 
her marital status, child-care arrangements, and future pregnancy plans where 
male applicants were not asked questions about family responsibilities; Newport 
News Shipbldg. & Dry Dock Co. v. EEOC [21] , involving discrimination against 
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pregnant women; Crawford v. Scotch 'n Sirloin [ 2 2 } , where an employer al lowed 
a male to work the more profitable night shift because he had a family to support 
and the female did not; and Hicte v. Gates Rubber Co. [23] , in which black 
w o m e n were ruled to be a separate subclass for purposes of sexual harassment. 
During this period two U.S. Supreme Court cases finding illegal sex plus dis
crimination were decided: Price Waterhouse v. Hopkins [24] , involving sex plus 
gender stereotypes; and United Automobile Workers v. Johnson Controls 
[25] , sex plus fertility. 

In a 1994 case decided by the Ninth Circuit Court of Appeals, Lam v. Uni
versity of Hawaii [26] , the trial court had granted summary judgment to the 
university's law school when a woman of Vietnamese descent alleged sex and 
race or national origin discrimination in hiring. The court of appeals reversed, 
stating: 

The district court's second justification for granting summary judgment was 
based on the defendant's favorable consideration of two other candidates . . . 
[for the job]: one an Asian man, the other a white woman. In assessing the 
significance of these candidates, the court seemed to view racism and sexism 
as separate and distinct elements amenable to almost mathematical treatment, 
so that evaluating discrimination against an Asian woman became a simple 
matter of performing two separate tasks: looking for racism "alone" and 
looking for sexism "alone," with Asian men and white women as the cor
responding model victims. The [district] court questioned Lam's claim of 
racism in the light of the fact that the Dean had been interested in the late 
application of an Asian male. Similarly, it concluded that the faculty's sub
sequent offer of employment to a white woman indicated a lack of gender 
bias. We conclude that in relying on these facts as a basis for its summary 
judgment decision, the district court misconceived important legal principles. 

. . . [W]here two bases for discrimination exist, they cannot be neatly reduced 
to distinct components. . . . Like other subclasses under Title VII, Asian 
women are subject to a set of stereotypes and assumptions shared neither by 
Asian men nor by white women. In consequence, they may be targeted for 
discrimination "even in the absence of discrimination against (Asian) men 
or white women [citing Jefferies [17] and Hicks [23], cited earlier in this 
article]. Accordingly, we agree with the Jefferies court that, when a plaintiff 
is claiming race and sex bias, it is necessary to determine whether the 
employer discriminates on the basis of that combination of factors, not 
just whether it discriminates against people of the same race or of the same 
s e x . . . . [26, 65 EPD at 81,552-4]. 

SEX PLUS AGE DISCRIMINATION 

The principles of law stated in Lam and the other cases mentioned above apply 
equally to sex plus age discrimination. A g e is an immutable characteristic, just as 
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race was in Jefferies [17] . Furthermore, as shown by the studies presented earlier 
in this article, older women are subject to a set of stereotypes and assumptions 
shared neither by men nor by younger women, just as in Lam, where Asian 
w o m e n were subject to stereotypes not applied to Asian men or white women . 

Surprisingly, few reported case decisions involve sex and age discrimination 
cases brought by middle-aged and older females. And the majority of decisions 
either refuse to recognize a sex plus age claim, or they treat the claims as separate 
causes of action. Some courts have simply not been receptive to sex plus age 
claims. In Thompson v. Mississippi State Personnel Board [27] , the court stated 
that "[a l though Title VII prohibits discrimination based on sex and the A D E A 
prohibits discrimination based on age as to all individuals w h o are at least 40 , 
neither statute recognizes the subset of women over 4 0 as being protected from 
adverse treatment as opposed to men over 40 . Thus the pla int i f fs statistical data 
showing the different qualification rates of w o m e n over 4 0 and men over 4 0 
without any data as to men and w o m e n younger than 4 0 is not probative in 
proving age discrimination [ 2 7 , 4 5 EPD at 50 ,552] . 

A s a result of this and similar cases, attorneys may have refrained from bring
ing claims of sex plus age discrimination under Title VII and other equal employ
ment laws. There may also be other reasons for the lack of sex plus age dis
crimination claims. 

First, prior to the enactment of the Civil Rights Act of 1991, plaintiffs may 
have chosen to sue for age discrimination to obtain double back pay that is 
awarded for willful violations of the A g e Discrimination in Employment Act, 
whereas they were limited to back pay under Title VII. For example, one of the 
key pieces of evidence in Spanier v. Morrison's Management Services [28] , was 
a statement made to the plaintiff that she was removed from managing a cafeteria 
because the executives of the facility wanted male managers. Notwithstanding 
this, she successfully sued for age discrimination only, and was awarded double 
back pay. 

Second, plaintiffs attorneys and judges may have become accustomed to plac
ing sex and age discrimination into two separate categories since they are covered 
in two separate federal laws (Title VII of the Civil Rights Act of 1964 and the 
A g e Discrimination in Employment Act) . In a 1995 decision, Walker v. Nation's 
Bank [29] , the Eleventh Circuit Court of Appeals upheld a district court's deter
mination that an older female bank manager's discharge did not violate laws 
prohibiting employment discrimination based on sex and age. However , the court 
treated the claims of sex and age discrimination as two different problems. It 
ruled that Walker had not proven intentional discrimination based on sex or 
age, or that age or sex motivated the bank's termination decision. 

Even when sex and age discrimination is covered by the same law, as is often 
the case under state fair employment laws, attorneys and courts have a tendency 
to treat them as two separate causes of action. In Lytle v. Malady [30] , the 
plaintiff alleged a number of causes of action, including separate claims of age 
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discrimination and gender discrimination under Michigan's Elliott-Lawson Civil 
Rights Act. In reversing the trial court's granting o f summary disposition, the 
appellate court discussed evidence of age discrimination and evidence of gender 
discrimination under separate headings. It found evidence of age discrimination 
sufficient to overcome the defendant's motion for summary disposition in the fact 
that the employer retained less senior and allegedly less qualified employees w h o 
were younger than the forty-four-year-old plaintiff. Separately, the court found 
possible evidence o f gender discrimination in the allegations that the employer 
treated males more favorably than it treated the female plaintiff. 

Recognizing Sex Plus Age Claims 

Only a very few court decisions have recognized that sex plus age is a factually 
distinct subclass of illegal discrimination. The first case decision appears to be a 
1980 decision in Hoth v. Grinnell College [31] . In Hoth, a female plaintiff in her 
late thirties alleged sex discrimination in violation of Title VII, as wel l as viola
tions of the Equal Pay Act and Title IX of the Education Amendments of 1972. A 
section o f the complaint alleged discrimination based on her sex and age under 
Title VII. The defendant moved for partial summary judgment on the age claim 
since the plaintiff was not forty years of age or older as required for coverage 
under the A g e Discrimination in Employment Act. The court ruled "that because 
plaintiff is not alleging a separate count based upon age discrimination, the 
allegations made by plaintiff in her complaint which allege age discrimination 
should not be stricken" [31 , at 18,979] . Thus the court appeared to imply, without 
discussion, that sex plus age discrimination evidence could be used to prove a 
violation of Title VII. 

In a 1991 case, EEOC v. Independent Stave Company, Inc. [32] , the court did 
not discuss or find sex plus age discrimination, but did treat the two claims 
jointly, without separation, as sex and age discrimination. The court found the 
employer guilty of sex and age discrimination based in part on the fact that at 
the time the plaintiff was laid off from employment she was the only female 
employee and the oldest employee. However, as in Hoth [31] , the court did 
not offer a discussion concerning joining the two claims for sex and age 
discrimination. 

In applying the N e w York Human Rights Act in 1991 , a state court held that a 
forty-six-year-old disabled female was denied a promotion and ultimately fired 
because of the combined factors of sex, age, and disability [33] . The plaintiff had 
problems in proving sex discrimination because the person chosen to fill her prior 
position was a female. And she had difficulty in proving age discrimination 
because her replacement was over forty. However, the court found that her theory 
o f the combined factors o f her sex, age, and disability created a recognizable 
subclass sufficient to uphold a jury verdict in her favor. 
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Arnett v. Aspin 

The first case to specifically recognize sex plus age discrimination as a recog
nized subclass for which a Title VII case can be proven, along with giving a full 
discussion of the court's reasoning is Arnett v. Aspin [34] , a 1994 U.S. District 
Court decision. Mary Arnett, age forty-nine, applied for a promotion to an equal 
employment specialist position that was given to a thirty-year-old woman. She 
then applied for another open equal employment specialist position that went to a 
twenty-nine-year-old woman. Arnett complained that she was not given either 
position because she was a woman over forty. The defendants admitted that all of 
their female equal employment specialists were under forty and that all of their 
male equal employment specialists were over forty. Arnett sued the employer 
alleging two causes of action: Count 1, a violation of the A g e Discrimination 
in Employment Act; and Count 2, sex plus age discrimination, in violation of 
Title VII. 

The defendant sought summary judgment on Count 2, arguing that Title VII 
does not allow sex plus age discrimination claims, and that Count 2 should be 
divided into two separate claims, one for sex discrimination and the other for age 
discrimination. Once this was done, the defendant argued, summary judgment 
should be given the employer on the sex discrimination charge because the two 
promotions were given to women, and summary judgment should be given on the 
age discrimination charge since many equal employment specialists were over 
forty (the men). The court agreed that if forced to analyze these claims separately, 
it is clear that each would not survive summary judgment. However, the court 
stated that: 

Congress intended to strike at the entire spectrum of disparate treatment of 
men and women resulting from sex stereotypes . . . [34, 64 EPD at 79,857]. 

[Plaintiffs may] bring a Title VII claim for sex discrimination if they can 
demonstrate that the defendant discriminated against a subclass of women (or 
men) based on either (1) an immutable characteristic or (2) the exercise of a 
fundamental right. 

Arnett claims that because age is an immutable characteristic, she has a viable 
sex-plus discrimination claim under Title VII. In response, the defendants 
argue that this case is different from those cited above because it combines a 
classification afforded protection by Title VII with a classification afforded 
protection by the ADEA [age discrimination law], a completely separate 
statute. The defendants point out that the cases finding a viable sex-plus claim 
under Title VII have combined sex with either an unprotected classification, 
such as marital status, or another classification also protected by Title VII, 
such as race. The defendants, however fail to cite relevant case authority or to 
explain why this distinction is significant except to say that the remedies 
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afforded plaintiffs by the ADEA and Title VII are different. And after much 
thought, I conclude the distinction is insignificant. 

. . . I find that the current line drawn between viable and nonviable sex-plus 
claims is adequate—that the "plus" classification be based on either an 
immutable characteristic or the exercise of a fundamental right. And, although 
I have uncovered no other case that recognizes a "sex plus" age discrimination 
claim under Title VII, it is clear that age is an immutable characteristic. . . . 
[The court then ruled that] Arnett has shown a prima facie case . . . [of 
disparate treatment] because (1) she is a member of a protected subclass, that 
is women over 40, (2) she was qualified for and applied for the positions in 
question, (3) despite her qualifications, she was denied the positions, and 
(4) other employees outside her protected class were selected, in this case 
two women under forty [34, 64 EPD at 79,857-8]. 

The court was undoubtedly correct in ruling that sex plus age claims should be 
al lowed even though protection against age discrimination is contained in another 
law with different remedies. To rule otherwise would lead to a ridiculous result. 
The consequence would be that a person discriminated against on two different 
grounds Congress considered serious enough to prohibit under federal law (sex 
and age) would not be protected, while discrimination that combined a subject 
Congress chose to prohibit (sex), added to one Congress chose not to protect (say, 
marital status), would be protected. 

In lawsuits under many state fair employment laws the issue of two different 
laws does not exist since many state laws prohibit both sex and age discrimina
tion in the same status. In a study of 335 cases alleging both sex and age 
discrimination from 1975 to 1995, the Women's Legal Defense Fund found that 
state fair employment laws were invoked in 39 percent of all cases [35] . 

AGE PLUS SEX DISCRIMINATION 

In theory, if one is al lowed to sue under Title Vu for sex plus age discrimina
tion, one should also be able to allege age plus sex discrimination under the 
A g e Discrimination in Employment Act ( A D E A ) . Although recent changes in 
Title VII al lowing capped compensatory and punitive damages for disparate 
treatment may give sufficient compensation for successful older female plaintiffs 
suing under Title VII [36] , some cases might bring a higher recovery under the 
A D E A . For example, assume a fifty-eight-year-old woman proves intentional 
discrimination under Title VII when her employer, who has ninety employees , 
fires her from her $60 ,000 per year professional job and she is not able to find 
comparable work. Three years later, at trial, the court may award back pay of 
$180 ,000 , and under the Civil Rights Act of 1991, additional compensatory and 
punitive damages up to $50 ,000 , for maximum total of $230 ,000 , plus attorneys' 
fees and costs. Under A D E A , the court might award $360 ,000 in double back 
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pay, and $240 ,000 in front pay (from age 61 to age 65) , for a total of $600 ,000 , 
plus attorneys' fee and costs. 

However, because there is little or no case precedent for age plus sex dis
crimination, courts are more likely to recognize sex plus rather than age plus 
discrimination. Furthermore, while not common in Title VII cases, courts should, 
and sometimes do apply front pay to Title VII cases [37] . This appears to be 
appropriate any time the facts match those in a typical front pay age discrimina
tion award where the plaintiff is unlikely to be able to find comparable work and 
is reasonably near normal retirement age. This would bring the total Title VII 
recovery in the example given above to $470 ,000 , much closer to the recovery 
under the A D E A . 

THE FUTURE 

Because of the increase in women workers who have entered the labor force 
since 1965, the number of female workers aged forty to midsixties is rapidly 
increasing. For example, the number of women aged fifty-five to sixty-four in the 
work force rose from 41 percent in 1978 to 47 percent in 1994 [38] . Interestingly, 
the median age of the entire U.S. work force will exceed forty years by 2003 [39] . 
Therefore, for the first time, more than half of American workers will c o m e under 
the protection of the federal Age Discrimination in Employment Act. 

Managerial, technical, and professional employees pose the most danger of 
equal employment claims because they tend to have high salaries, more often 
know the law, and are less intimidated in seeking legal help. And increasing 
numbers of women over forty hold managerial, technical, and professional jobs 
[40] . The study by the Women's Legal Defense Fund cited above found that the 
largest number of lawsuits alleging both sex and age discrimination were brought 
by plaintiffs in the professional specialty, while the second largest category of 
plaintiffs came from the executive, managerial, and administrative category 
[35, p. 5 ] . The study also showed that over one-half of the plaintiffs were fifty to 
fifty-nine years of age, and that 58 percent of the lawsuits alleged discriminatory 
discharge, which is the type of employment lawsuit that results in the highest 
damage awards [35, pp. 4 , 7 ] . 

SUMMARY 

The combination of discriminatory stereotypes concerning older women, the 
development of a sex plus age subclass for which there is a legal remedy, and the 
expanded numbers of women over forty in the work force, especially in manage
ment, technical, and professional positions, make it likely there will be a major 
increase in sex plus age discrimination claims. Therefore, companies and 
managers should examine their o w n policies and decision-making processes to 
insure that older women do not suffer discrimination that comes from the 
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stereotypes we hold in American society concerning older women. The academic 
studies and legal case decisions now make this reexamination both a moral and 
legal imperative. 

* * * 
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