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ABSTRACT 

Personal grooming and dress code issues are not disappearing. Generally, 
employers attempt to justify rules regarding personal appearance as necessary 
to promote its image or for health or safety reasons. Employees may find such 
rules as inhibiting their own notions of personal freedom and expression. An 
emerging question arising out of such rules is the degree of proof required 
by arbitrators to establish the necessity for promulgating them. Such proof 
appears to be more often required in image cases to those involving the safety 
and health of employees. Public sector and male-female dress code issues are 
also reviewed in this article. 

Ο wad some power the gifte 
gie us To see oursel's as 
others see us! 

(Robert Burns) 

Especia l ly s ince the 1960s, arbitrators have been deciding cases involv ing dress 
codes , personal appearance requi rements , and discipl ine imposed for al leged 
violat ions of such dress codes . Whi le the passage of t ime may h a v e d a m p e n e d 
s o m e of the a rdor or tone involved in these cases , the issues have not d i sappeared 
[1] . Dress codes have also been at tacked on g rounds such as a l leged violat ions of 
the U . S . Const i tu t ion or civil r ights l aws [2] . 

W h i l e no one would seriously quest ion m a n a g e m e n t ' s r ight to adopt and imple
m e n t reasonable dress requi rements , un ions have somet imes d isagreed wi th the 
assumpt ions on which such requi rements are based. For e x a m p l e , un ions m a y 
ques t ion whe the r c lothing-rela ted safety rules are really necessary or whe the r 
such rules should b e appl ied to even those employees not direct ly affected b y the 
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al leged safety hazard. They m a y also quest ion whether or not dress codes , based 
on an e m p l o y e r ' s need to project a certain image , are valid. In addi t ion, i ssues 
arise as to the need for employers to support image-re la ted dress codes wi th 
empir ica l data. Gr ievances may also concern an al leged or real dispari ty in dress 
code requi rements be tween m e n and w o m e n . Moreover , issues m a y e m e r g e 
concern ing whether or not employers can maintain safety-related dress codes in 
the face of rel igious object ions and what restr ict ions exist for employees w h o 
identify themselves on their apparel as union member s or union representa t ives . 

These and other related quest ions b e c a m e the focal point of this research. 
Thi r ty-n ine arbitration awards publ ished in the Bureau of Nat ional Affairs ' Labor 
Arbitration Reports and the C o m m e r c e Clear ing H o u s e ' s Labor Arbitration 
Awards, cover ing the years 1978 to 1995, were consul ted in an a t tempt to pro
vide data relevant to the research issues. The results of this study are sum
marized be low. 

MANAGEMENT'S RIGHTS 
TO ESTABLISH DRESS CODES 

There is little doubt that it is a fundamental r ight of managemen t to unilateral ly 
establish reasonable work rules, including s tandards of appearance [6] . Of course , 
such a right wou ld be subject to bargaining with the union if work rules , including 
the dress code , had been incorporated into the te rms of the col lect ive barga in ing 
agreement . In such an event , the original appearance code would have to be 
bargained, and any changes thereto would be required to be negotiated. Absen t 
such a contractual restriction, m a n a g e m e n t may unilaterally establish and change 
dress codes [8]. Employees may chal lenge personal appearance rules as being 
"unreasonab le , " i.e., not related to a business need, or s imply arbitrary and 
capr ic ious . 

Even in the absence of a formal dress code , an e m p l o y e e ' s right to b e attired in 
any fashion is not an unfettered one . Arbi t rator Marla t t noted: 

There is, of course, a limit on an employee's freedom to wear whatever he 
or she chooses in any work environment. Dress which is patently offensive 
to other employees may properly be banned (e.g., T-Shirts painted with 
obscenities or racial slurs, or clothing soiled to the point of being noticeably 
unhygienic) [9, at 5284]. 

JUSTIFICATIONS FOR DRESS CODES 

Employe r s normal ly p romulga te a dress code based on one of two reasons : 
1) enhancement of the c o m p a n y ' s image or 2) heal th and/or safety reasons . 
Natural ly , it is poss ible to incorporate a dress code for both reasons , but under
s tanding of the under lying issues is facilitated with a separate discuss ion of each. 
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Image concerns m a y involve wear ing a type of uniform, hair restr ict ions, weight 
restr ict ions; or may , in the negat ive , indicate attire cons idered by the emp loye r to 
be inappropr ia te . M o r e disputes arise out of dress codes based on image than 
from those based on safety or heal th. This is because an e m p l o y e r ' s bus iness 
object ives often run contrary to an e m p l o y e e ' s feelings regard ing his /her right to 
self-expression. Arbi t rator Chr is topher put it this way: 

Any rule governing an employee's appearance must consider the impact the 
rule may have on the employee's freedom of expression. Such consideration 
balances the Company's desire to portray a special image against the 
employee's right to be free from unreasonable restrictions on her appearance 
[10, at 1104, 1105]. 

In arbitrator Chr i s topher ' s case, the employe r required cocktai l wai t resses to have 
b lond hair or to wear a b lond wig , so as to mainta in the e legant and dis t inct ive 
dining a tmosphere of the restaurant . It was found by the arbitrator that this rule 
was reasonable as it was related to a legi t imate m a n a g e m e n t object ive , and 
e m p l o y m e n t candidates were informed of the exis tence of the hair-rule require
men t at the t ime of hire [10] . 

A l so contr ibut ing to the number of image cases is the fact that m a n a g e m e n t ' s 
j u d g m e n t s regarding whether or not an employee is comply ing wi th g rooming 
or appearance s tandards are somet imes subjective in nature [11 , at 3041] . For 
example , in Spartan Stores, Inc., a c o m p a n y ' s right to refuse to a l low its 
dr ivers to wea r tank tops, shorts, or T-shirts dur ing the s u m m e r mon ths whi le 
they were mak ing deliveries to retail cus tomers was upheld [12] . Arbi t ra tor 
Danie l noted that 

. . . everyone has a different point of view regarding his clothes, his body and 
sartorial appearance and is, oftentime, entirely naive and blind not only to the 
imperfections but also to the offensiveness of his appearance. It simply cannot 
be left to individual 'good taste' nor should the employer be required to have 
a daily inspection line [12, at 5256]. 

T h e arbitrator also indicated that any appearance s tandard should never b e 
lowered to that of the minori ty of employees but should be main ta ined as the 
"general ly accepted prac t ice" [12, at 5 2 5 6 ] . 

In an interest ing " i m a g e " case, D i sney l and ' s right to place an e m p l o y e e on 
involuntary leave because of her inability to reduce her weight was upheld by an 
arbitrator [13] . T h e e m p l o y e e ' s j o b was a t icket seller, and the par t ies ' contract 
p rovided that the emp loye r would supply cos tumes or un i forms if it required 
employees to wea r them. Disneyland main ta ined cos tumes for t icket sellers to fit 
a range of sizes from two to twenty . T h e e m p l o y e e was unab le to fit into the 
largest size, and the arbitrator held that it was not reasonable for the c o m p a n y to 



106 / PETERSEN 

b e required to ta i lor-make each cos tume or uniform. Never the less , because the 
e m p l o y e e ' s weight p rob lem had a medica l origin, a thir ty-day l imit imposed by 
the c o m p a n y on the employee to lose the required weight was ex tended , and the 
employee was given the opt ion of re imburs ing the employer for alteration costs to 
the uni form if she could not fit into the largest size of the s tandard cos tume [14] . 

MALE-FEMALE IMAGE STANDARDS 

The quest ion somet imes arises whether a dress code , so as not to appear 
sexual ly biased, mus t require both males and females to w e a r s imilar (or identi
cal) attire. This quest ion was answered in the Walgreen Company case [15] . T h e 
drugstore chain required pharmaceut ica l employees to display the appearance of 
"highly trained profess ionals ." Ma le pharmacis t s were to wea r a uni form consis t 
ing of a blazer , shirt, and tie, whi le female pharmacis t s were to be similarly 
attired except no tie was required for them. Subsequent ly , the reasonableness of 
the c o m p a n y ' s pol icy was gr ieved by the union, including the dispari ty in attire 
be tween ma le and female pharmacis ts . In brushing as ide the union a rgument , 
arbitrator Wies noted: 

. . . it is the Arbitrator's opinion that requiring male employees to adhere to 
different standards of dress than female employees is not improper unless it is 
shown that the standards place an unreasonable burden on one sex compared 
with the other [15, at 1198]. 

There was no showing , arbitrator Wies bel ieved, that requir ing m e n to w e a r a tie, 
whi le not impos ing the same standard for w o m e n , placed an onerous burden on 
the male pharmacis t s . 

IMAGE ISSUES IN THE PUBLIC SECTOR 

Publ ic sector employers , whether local, state, or federal gove rnmen t agencies , 
face issues regarding employee appearance similar to those that exist in the 
pr ivate sector [17] . However , publ ic sector employers have addi t ional respon
sibilities not shared by their pr ivate sector bretheran, e.g., emp loyees such as 
firefighters or police, for w h o m personal identity, authori ty, and image take on 
special impor tance . In such instances employers may treat such employees as 
being paramil i tary in nature , and thus managemen t may be accorded greater 
discret ion in c o m m a n d i n g str ingent personal appearance and uniform require
ments . In this regard, a rule manda t ing that firefighters wea r b lack shoes wi th 
their b lue (employer) furnished uniforms, was held to be reasonable [20] . Prior to 
the par t ies ' mos t recent contract negot ia t ions , the work rules had provided that 
firefighters mus t wear "pol ished shoes , " but subsequent ly , dur ing the midd le of 
contract negot ia t ions , the city issued n e w work rules requir ing the wear ing of 
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black shoes . T h e city d iscussed the rules wi th the union , bu t c l a imed the b lack 
shoe rule was not negot iable . Arbi t ra tor Cocal i s main ta ined that 

The most important functions of a uniform are to identify, and add authority 
to, the person wearing it. Obviously, the City feels its firemen's dress should 
reflect that they belong to a City organization devoted to the protection of the 
public. Absent a collective bargaining agreement, the City could require, as 
other employers have required, that the employees supply their own uniforms 
[20, at 952; 21]. 

Similar ly , a pol ice officer was held to be proper ly suspended for five days for 
refusing to cut his hai r in accordance with depar tmenta l regula t ions [22] . T h e 
e m p l o y e e ' s a rgumen t that he would lose his personal identi ty was not persuas ive . 
Instead, the arbitrator stressed the paramil i tary and esprit de corps needs of the 
depar tmen t that formed the basis of the rule [23] . 

Moreover , an employee must not demean or abuse his /her uniform. In an 
interest ing case , jus t cause was held to exist to terminate a pol ice officer w h o 
w o r e her comple te pol ice uniform with a Keys tone K o p hat and a pig snout mask 
as a Ha l loween cos tume at a lesbian bar in a disreputable part of town [25] . T h e 
officer not only gave a false account of the incident to Internal Affairs, bu t a lso 
failed to comply with guidel ines regarding the wear ing of pol ice uni forms whi le 
off-duty. Arbi t ra tor Mar la t t concluded that 

She held her fellow officers up to shame and ridicule by debasing her police 
uniform into a ludicrous Halloween costume characterizing police officers as 
"pigs" [26, at 5567]. 

THE REQUIREMENT FOR PROOF IN 
IMAGE CASES 

A n issue that has emerged in " i m a g e " dress code cases is whe the r or not an 
emp loye r is required to establish (i.e., "p rove" ) a re la t ionship exists be tween its 
dress or appearance code and cus tomer d isapproval and/or bus iness impac t if 
such a dress code is not adopted. Arbitrators have , of course , cast a j aund iced eye 
toward personal appearance requi rements when employees have l imited or no 
contact with the publ ic [26] . As arbitrator Talent observed: "Persona l l ikes or 
disl ikes do not provide a legi t imate basis for establ ishing a ru le" [24] . Other 
arbitrators have stressed the point that image s tandards may be adjusted to reflect 
prevai l ing publ ic v iews in urban versus rural sett ings [11], 

In addit ion, arbitrator Richard descr ibed an ongoing controversy in arbitration 
regard ing the degree of proof required in image cases [27] . Richard repor ted both 
sides of the controversy: 
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One school of thought, holding that the Employer has the burden of estab
lishing the reasonableness of its enactment of employee appearance stan
dards, and that it is not enough for the Company to assert a possible negative 
impact on its [business] exists, requires Employers to present proof of a 
demonstrable relationship between those attitudes and the rules intended to 
nurture a positive public image [27, at 5921; 28]. 

A n example of this approach is i l lustrated in a case involving a chain grocery 
s tore [29] . A personal appearance rule at the store stated: "Ha i r is to b e c lean and 
neat ly g r o o m e d at all t imes and cannot b e worn longer than the top of the shirt 
collar or cover the entire ear. Unkep t hair , f lamboyant , ex t r eme hai r styles or 
colors are not permi t ted ." A checker had his hair closely c ropped a round the ears 
whi le the hair on top of his head was "fluffy and abundan t" [29] . It was a lso dyed 
on top so that the hair was two-toned. Al though the gr ievant had his hai r t r immed 
a few t imes , he was subsequent ly suspended. Arbi t rator Ross p laced the burden 
of proof on m a n a g e m e n t to show a negat ive impact on cus tomers , based on the 
par t i es ' contractual requi rement to prove jus t cause in discipl ine and d ischarge 
mat ters . Ross noted: 

Although I appreciate management's difficulty in its effort to protect its image 
in a highly competitive market area, in balancing that need with the right of 
employees to use grooming styles that express their identity and personal 
image, I find that in this case objective proof of customer preference was 
required . . . [29, at 629]. 

In this regard, arbitrators take into account such proof indices as cus tomer or 
publ ic surveys , letters writ ten by cus tomers , cus tomer compla in ts , etc . (see also 
[24]). 

Arbi t ra tor Richard has also indicated the opposi te point of arbitral v iew toward 
proof requi rements in " i m a g e " cases : 

Proponents of the opposing school of thought merely require a showing of a 
reasonable belief on the part of the Employer that an employee's appearance 
can reasonably threaten its relations with its customers or other employees 
[cites omitted]: that a public prejudice exists against the appearance adopted 
by an employee, which could affect the Company's business adversely, or 
that a danger exists which can be removed by the application of rules govern
ing employee appearance [cite omitted]. The controlling factor is not the 
reasonableness of the prejudice against a particular style of appearance, nor 
the absolute existence of it, but the reasonableness of management's belief 
that it exists and that its existence represents a danger that some segment of its 
customer base will be offended [cites omitted] [27, at 5921; 30]. 
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In the above-s ta ted point of view, if an emp loye r can demons t ra te a r easonable 
re la t ionship be tween its image and the success of its bus iness , the burden of proof 
shifts to the union to rebut m a n a g e m e n t ' s image concerns . In Pepsi-Cola Bottling 
Company [31] , arbitrator Winograd adopted such a v iewpoint . T h e c o m p a n y 
prohibi ted route drivers from wear ing beards . Howeve r , the col lect ive ag reemen t 
conta ined a provis ion requir ing employees to main ta in a "good persona l appear 
ance , " and work rules manda ted they should b e clean shaven . T h e emp loye r 
p roduced no cus tomer compla in ts regarding beards , conduc ted no opin ion survey 
a m o n g its cus tomers , and m a d e no showing of economic h a r m caused by its 
beard-adorned dr ivers . Never the less , W i n o g r a d asserted: 

Traditionally, employers are given substantial leeway to oversee the image 
presented when employees are in contact with the public. This is especially 
evident in the food industry, and among delivery personnel [cites omitted]. As 
long as the employer exercises its oversight in a reasonable fashion, arbi
trators are reluctant to intervene, even if the work rule is not supported 
by opinion survey, customer complaints or proof of economic loss [31, at 
3233-34; 32]. 

HEALTH AND SAFETY DRESS CODES 

T h e second major basis for dress and/or appearance codes is p remised on an 
e m p l o y e r ' s concern for the health or safety of its employees . Whi l e proof m a y b e 
required by s o m e arbitrators to show that an e m p l o y e r ' s image will suffer in the 
absence of s o m e appearance s tandard or work rule, when the appearance of 
employees has a direct bear ing on the heal th and safety of the publ ic and/or 
coworkers , employers may enjoy broad discret ion to regulate appearance [34] , 

S ince 1982, the repor ted cases deal ing with health and safety appearance codes 
all involved the s ame factual si tuation, namely , when an employe r ordered certain 
employees to shave their beards , mus taches , and/or s ideburns to facilitate a 
proper seal for a respiratory mark [34] . Whi le the requi rement to have employees 
wea r proper ly fitting respiratory masks is general ly cons idered to b e a reasonable 
one , it is not wi thout its l imitat ions. For example , it was found to b e a d is 
cr iminatory appl icat ion of a no-beard rule to force all utility operators to b e clean 
shaven instead of applying the rule only to those employees w h o would be 
m e m b e r s of an emergency crew and would need respirators at t imes [39] . In 
another case , it was de te rmined that a c o m p a n y ' s respira tor-readiness require
ment s exceed those imposed by Ca l i fo rn ia /OSHA regulat ions , and those regula
t ions were incorporated into the par t ies ' col lect ive bargaining ag reemen t [36] . A 
safety rule requir ing e m p l o y e e ' s w h o wear respirators to b e clean shaven was 
de te rmined not to be reasonable in view of the fact that such employees were 
given per iodic respirator tests and frequently were able to pass the test, even 
whi le having facial hair [37] . Those employees failing to pass the test we re given 
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a second opportuni ty to pass it. Moreover , there was a substantial amoun t of 
"facial sea l" leakage that was not expla ined by the presence of facial hair . Of 
course , another employee defense for failing to shave a beard to a c c o m m o d a t e a 
respirator seal would be a valid employee medical reason [5]. 

RELIGIOUS DISCRIMINATION AND 
DRESS CODES 

T h e 1964 Civil Rights Act , of course , bans various forms of discr iminat ion, 
including discr iminat ion based on religion. It requires reasonable a c c o m m o d a t i o n 
to rel igious beliefs wi thout "undue hardship on the conduct of its bus ines s" 
[40, 4 1 ] . Part ies to collect ive agreements have also frequently incorporated into 
their contracts language forbidding discr iminat ion based on race , rel igion, sex, 
etc . Arbi trators have been involved in cases when employees have been dis
cipl ined or discharged for failing to wear apparel specified by the employer , 
based on safety reasons . The employee , in response , contends that s/he was not 
discipl ined for jus t cause and was a vict im of rel igious discr iminat ion [43] . Al l of 
the reported arbitration cases involved a safety rule requir ing both ma le and 
female employees to wear full-length protect ion in the form of pants or s lacks. 
The female employees contended that to wear pants or s lacks is an action con
trary to Biblical prohibi t ions [49] . 

In the earliest reported case deal ing with a collision be tween a safety rule and 
rel igious accommoda t ion [45] , arbitrator Volz found the requi rement for ma les 
and females to wear pants to be a reasonable one as there was ev idence that this 
leg protect ion reduced the possibili ty of employee injury due to scratches , flying 
sparks , etc. Vo lz pointed out that the rule was not d iscr iminatory because it 
applied equal ly to males and females. He observed that 

While it may be said that a woman has a constitutional right to her religion but 
not a constitutional right to a job with the particular employer, reasonableness 
suggests that an accommodation should be sought, if reasonably possible, 
between the Company's right to adopt and enforce a safety rule and the 
personal right of the employee to her religious beliefs [45, at 3448-49]. 

Never the less , Vo lz noted that whi le there was uniform applicat ion of the rule in 
quest ion, there was a disproport ionate impact on a group of employees [females] 
with s trong rel igious object ions to wear ing m e n ' s c lothing. Accord ingly , arbi
trator Vo lz reinstated two grievants with back pay provided they could deve lop a 
suitable al ternat ive to wear ing pants . It is interest ing that there were four con
dit ions explici t in V o l z ' s a t tempt to accommoda te : 

1. the burden of developing an acceptable substi tute was placed on the 
employee ; 
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2 . the substi tute apparel could not create a safety hazard; 
3 . the subst i tute appeal should not be so "bizarre or ou t landish" to cause a 

distract ion a m o n g coworkers ; and 
4 . the substi tute apparel must be provided at the expense of the e m p l o y e e 

[45 , at 3 4 4 9 ] . 

In Hurly Hospital, arbitrator Roumel l a lso placed the burden of p roduc ing a 
sui table scrub g o w n uniform on the employee /gr ievant . W h e n the gr ievant failed 
to p roduce an al ternat ive satisfactory to the hospi tal , she was transferred [47] . 
Similar ly , arbitrator Rutherford in the Colt Industries case [46] , sus ta ined the 
d i scharge of an e m p l o y e e w h o had been suspended two t imes before her te rmina
t ion, for wear ing a dress instead of slacks or pants . Rutherford did not pe rmi t even 
an a t tempt at accommoda t ion , however , but a l lowed the e m p l o y e e to return to 
w o r k only w h e n she agreed to comply with the c o m p a n y ' s safety dress code . T h e 
arbi trator conc luded that employers may give greater weight to safety cons idera
tion than to rel igious preferences "in certain c i r cums tances" [46, at 2 5 ] , a l though 
h e did not e laborate as to the nature of those c i rcumstances [50] . 

UNION IDENTIFICATION SYMBOLS 
AND DRESS CODES 

T h e right of employees to wear tasteful union insignia has been long upheld by 
the cour ts [51] . In Pay Less Drug Stores Northwest, Inc., arbi trator Ti lbury was 
confronted wi th a case when an employee was ordered to r e m o v e a but ton she 
w o r e whi le on duty on the sell ing floor, identifying her as a union s teward [53] . 
T h e c o m p a n y had a dress code prohibi t ing pins to be worn by employees except 
for Uni ted W a y or company- i s sued pins or but tons . Gr ievant had worn her 
s t e w a r d ' s pin for many years wi thout interference from the c o m p a n y . H o w e v e r , 
m a n a g e m e n t bel ieved the pin created a negat ive impact on cus tomers , a l though 
such compla in ts were not substantiated. In sustaining the gr ievance , arbitrator 
Ti lbury stated: 

The pin also served a purpose protected by the National Labor Relations Act 
since the function of the steward is to encourage and give mutual aid and 
protection to those who are members of the Union [53, at 5019]. 

T h e r ight of employees to wear union insignia m a y not be unl imited, however . 
Arbi t ra tory Ti lbury suggested some tests for the permiss ib le wear ing of union 
insignia, based on court , N L R B , and arbitration awards . S o m e of these inc lude: 

1. If rule predated wear ing union but tons , it would be less likely to be based 
on ant i -union an imus . 

2 . W a s rule a lways enforced? Did rule ban all but tons or only those with 
pro-union over tones or messages? 
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3. Is there a showing of past ant i -union an imus? 
4 . Does e m p l o y e e have contact with cus tomers? This is general ly not a 

sufficient reason by itself to ban union but tons . 
5 . W e r e pins that were worn subtle and unobtrus ive , or large, loud, and 

consp icuous? W e r e they tasteful and nea t? This might b e impor tan t in a 
fashion store or in food handl ing . 

6. W a s there a rival un ion seeking to represent employees and thus, migh t the 
wear ing of pins cause friction or animosi ty a m o n g employees? 

7 . W a s the wear ing of union pins a safety hazard or a valid heal th or sanitary 
r i sk? 

8. Did pins have tendency to worry residents (e.g., re t i rement or nurs ing 
h o m e residents) or cus tomers? 

9. Did pins impair the emp loye r ' s image with the public or detract from the 
digni ty of the bus iness? 

10. W a s the banning of the pins necessary to preserve discipl ine? 
11 . Did but tons mis lead the publ ic? 
12. Can u n i o n ' s object ive of identifying a s teward be limited to a certain area 

wi th l imited cus tomer contac t? 
13. D o pins detract from uniform or personal appearance? 
14. W a s the rule writ ten or unwri t ten? and 
15. W o u l d wear ing a pin cause a distraction in a j o b requir ing great 

concent ra t ion? 

UNIFORM ALLOWANCE GRIEVANCES 

There are a number of arbitration awards deal ing with issues involving the 
interpretat ion and/or appl icat ion of uni form-a l lowance provis ions , or when 
employees contend such provis ions are impl ied as part of the col lect ive agree
ment . In one case , a grocery store was found not to be obl igated to furnish and 
launder the whi te shir ts /white b louses specified in its dress code [54] . T h e par t ies ' 
contract stated that "any uniforms deemed necessary by E mp l o y e r should b e 
furnished and laundered by Employer . " Arbi t rator Foge lberg de te rmined that the 
shirt or b louse , dark slacks, and shoes specified by the store was not a uniform, as 
they could be worn before or after work and did not "identify t hem as employees 
of Food B a r n " [54, at 3184] . W h e n clothing is appropria te to wear beyond the 
hours of work, it does not meet the criterion of being a uniform. 

A contract stated that the employer would pay a part of the costs of uniforms 
required by it [55] . After discont inuing the requi rement that certain employees 
wear uniforms, the co-op also hal ted the paymen t s of uniform a l lowances to those 
employees . Arbi t ra tor W e l c h pointed out that the contract l anguage only obl i 
gated the emp loye r to pay part of the cost for the purchase of uniforms w h e n they 
were "required by the Coopera t ive" [55, at 285] , mean ing that it had b road 
discret ion to require or not require employees to wear uni forms. W e l c h also 
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rejected the union content ion that the employe r had unilateral ly changed the 
col lect ive agreement [55] . 

In a publ ic sector case , the warden of a correct ional insti tution issued an order 
prohibi t ing the wear ing of o ther than whi te T-shir ts [55] . A provis ion in the 
par t i es ' col lect ive agreement said the state would furnish and rep lace uni forms. 
T-shir ts w e r e not provided by the prison. However , the purpose of the w a r d e n ' s 
order was to ban T-shir ts bear ing logos and messages wi th over tones of rac i sm or 
ext remis t ideology. Thus , the arbitrator found no violation of the par t ies ' contract , 
par t icular ly in v iew of the fact that the union had previously tried to negot ia te a 
dress code , but had failed. 

A medica l center and a union had negot iated a contract provision prov id ing for 
a uni form a l lowance should the emp loye r require that specific attire be purchased 
and worn by employees [57] . A male psychiatr ic assistant was told he should not 
w e a r d e n i m pants to work . T h e hosp i ta l ' s writ ten dress code also provided that 
wear ing such pants was not permit ted. It was feared by the hospi tal that d e n i m 
j e a n s did not reflect a professional appearance for an e m p l o y e e w h o had a 
specific pat ient load and w h o provided individual and g roup counse l ing . A 
wri t ten warn ing was issued to the assistant, and he was sent h o m e because he had 
been previously advised of the dress code . Moreover , the arbitrator did not 
coun tenance a union a rgument that the gr ievant should be g iven a uni form 
a l lowance , because the hospi tal did not require the gr ievant to buy a uniform, 
only ordered h im not to wea r den im pants . 

DISCUSSION 

Arbitrators have extended broad discretion to managemen t to formulate 
e m p l o y e e dress-related rules, in the absence of a negot iated code . Employe r s 
justify dress codes on two grounds: safety and image . Both types of justif ica
t ions have been subject to employee gr ievances . Image reasons for dress codes , 
because they are often subject ive in nature , perhaps have been a t tacked more 
often than those grounded on safety reasons . An emerg ing issue in arbitrat ion 
concerns the degree to which employers must demons t ra te image appearance 
needs . For example , cus tomer preference surveys , cus tomer compla in t s , etc. , m a y 
be required by some arbitrators to justify a dress code provis ion, based solely on 
image . Natural ly , employees not in the publ ic eye should b e cons idered exempt 
from image-re la ted dress code requi rements . In view of the g rowing burden 
imposed by arbitrator to " p r o v e - u p " image needs , employers m a y b e wel l -advised 
to obtain quantif iable just if icat ion for their dress code , based on image . Grea te r 
l eeway , perhaps , is ex tended publ ic sector employers w h o m a y use paramil i tary 
no t ions of image for such employees as firefighters and for pol ice . T h e sample 
cases demons t ra te that different s tandards of dress m a y exist for ma le and female 
employees , unless an unreasonable burden is p laced on one sex compared wi th 
the other. 
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Safety just if icat ions for dress codes have not withstood scrutiny by arbitrators 
when such rules apply to employees not in j eopa rdy to a part icular safety mishap , 
e.g., requir ing all males to shave their beards instead of only those actual ly forced 
to wea r respirators as part of their j o b s . Natural ly, dress codes al legedly p remised 
on safety needs cannot be just if ied when employees wear ing beards , long hair, 
mus t aches , e tc . , are jus t as l ikely as employees wi thout such ado rnmen t to wea r 
respirators wi thout losing the proper seal . 

Arbi trators seemed to be in substantial agreement that rel igious object ions to 
wear ing certain garments , such as pants , must be subordinated to reasonable 
safety reasons . Whi l e s o m e arbitrators have a t tempted some accommoda t ion to 
employee rel igious beliefs, they are careful to point out that the e m p l o y e e has 
the burden of creat ing an al ternative garment to the one specified in the safety 
dress code , acceptable to the employer . It must also be safe, not distract ing to 
coworkers , and any cost of creat ing such an al ternative must be borne by the 
e m p l o y e e . 

Finally, employees somet imes grieve regarding what they bel ieve is a cos t 
to them for implement ing the emp loye r ' s dress code . However , when the contract 
is silent regarding such payments , the employer is not usually d e e m e d to b e 
required to pay anything. W h e n a contract states that the employe r mus t pay for a 
uniform, that obligation does not ex tend to paying for attire that can b e worn 
before and after work wi thout identifying a person as an employee of a par t icular 
employer . 

* * * 

Donald J. Pe t e r sen is a professor of m a n a g e m e n t at Loyola University Chicago. 
He is a l so a labor arbitrator listed on the national pane l s of the American Arbitration 
Association a n d Federal Mediation a n d Conciliation Service, and a m e m b e r of the 
National Academy of Arbitrators. 

ENDNOTES 

1. For example, recently an entire column in a major metropolitan newspaper was 
devoted to casual dress codes. See Sue Morem, "Much ado about casual dress in the 
workplace" in Taking Care of Business, Minneapolis Star Tribune, Sec. D., August 6, 
1996, p. D2. Also see, "Workplace gets a real dressing down," by Barbara Sullivan, 
Chicago Tribune, September 4, 1996, Section 3, pp. 1 and 3. 

2. Arbitrator Caraway in Gulf South Beverages, Inc. [3] dealt with the issue of a company 
right to implement a no-beard policy and to terminate an employee who failed to 
comply with the rule. The policy was imposed to improve its public image. A survey 
showed that the company suffered from an image problem, as its employees were 
viewed by customers as not being neat and management believed that the drivers' 
beards were inappropriate. Caraway cited arbitrator Volz's decision in Pepsi-Cola 
General Bottlers, inc. [4], when the latter stated there was no constitutional right to 
employees to wear a beard in the private sector. It was observed by Volz that: 
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However, where such rules and regulations as here, are reasonable, an 
employee has no constitutional or other right to defy or violate them except 
at his own risk. He may have a constitutional right to self-expression, but 
he has no constitutional right to continued employment in clear violation of 
reasonable Company rules [4, at 667]. 

Moreover, arbitrator Taylor asserted that when a safety-related rule is found to be 
reasonable . . . "there is no substantial constitutional right or any other right to wear hair 
in a beard in such a fashion as suited the Employee" [5, at 1166]. 

3. J. Caraway, Gulf South Beverages, Inc. 86-2 ARBI. ^[8356 (CCH) (1986). 
4. M. Volz, Pepsi-Cola General Bottlers, Inc., 55 Lab. Arb. 663 (BNA) (1970). 
5. F. Taylor, Mississippi Power & Light Company, 92 Lab. Arb. 1161 (BNA) (1989). 
6. See for example, Coca-Cola Bottling Company [7]. 
7. J. Larkin, Coca-Cola Bottling Company, 79 Lab. Arb. 835 (BNA) (1982). 
8. Some arbitrators believe that what an employee is allowed to wear on the job or 

forbidden to wear, is a "condition of employment," and thus, subject to bargaining. See 
Computer Science Corporation [9, at 5284]. 

9. E. Marlatt, Computer Science Corporation, 87-2 ARB. % 8357 (CCH) (1986). 
10. T. Christopher, Mister A'sRestaurant, 80 Lab. Arb. 1104 (BNA) (1983). 
11. F. Horowitz, Alpha Beta Company, 93 Lab. Arb. 855 (BNA) (1989). Same case 

reported at 90-1 ARB. <][ 8008 (CCH) (1989). 
12. W. Daniel, Spartan Stores, Inc., 85-2 ARB. 1 8546 (CCH) (1985). 
13. J. Gentile, Walt Disney Productions, Disneyland Division, 78 Lab. Arb. 1044 (BNA) 

(1982). 
14. In Bismarck Food Service [16], an employer properly discharged a food and beverage 

vendor who worked at the Detroit Tiger's stadium. The vendor had previously been 
suspended when he was observed with mustard and Coca-Cola stains on his uniform, 
his pants torn out at the crotch. He was discharged after he was discovered walking 
down a hall in the stadium with his shirt unbuttoned and his pants unzipped. 

15. E. Wies, Walgreen Company, 85 Lab. Arb. 1195 (BNA) (1985). 
16. E. Ellmann, Bismarck Food Service, 84 Lab. Arb. 870 (BNA) (1985). 
17. See for example, New Cumberland Army Depot [18], a case involving employees 

who were sent home because they were wearing shorts (in violation of the dress 
code regulations) [19], when an employee was warned not to wear culottes to work 
(a split skirt resembling walking shorts). The dress code forbade employees to 
wear shorts, sunwear, and/or extremes of fashion. Arbitrator Penfield noted: "Proper 
dress is considered important in most American firms. Moreover, appropriate dress 
is of most importance where employees are in contact with the public" [19, at 
5219]. Penfield also observed that a "rule of reason" must prevail when the parties' 
collective bargaining agreement does not contain a "detailed dress provision" [19, 
at 5219]. 

18. R. Mount, New Cumberland Army Depot, 78 Lab. Arb. 630 (BNA) (1982). 
19. R. Penfield, Food and Drug Administration, Region VII, Kansas City, 86-2 ARB. 

18526 (CCH) (1986). 
20. A. Cocalis, City of Cocoa, Florida, 81 Lab. Arb. 949 (BNA) (1983). 
21 . A seventeen-year employee was reinstated without back pay after he had failed to 

report for two shifts following his suspension for failing to wear black shoes. 
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22. P. Bittel, Hamilton County Sheriff's Dept., 89-1 ARB. f 8110 (CCH) (1988). 
23. Contrast the arbitrator's decision in this case with that of the arbitrator in City of Pana, 

Illinois [24], when a refusal to allow police officers to wear beards was found to be 
attributed only to the prejudice of the police chief. However, at an earlier time, officers 
could wear beards during the deer-hunting season, and there was no evidence of 
negative public attitudes toward beards. 

24. M. Talent, City of Pana, Illinois, 86-2 ARB. 1 8335 (CCH) (1986). 
25. E. Marlatt, City of El Paso, 88-2 ARB. Ί 8515 (CCH) (1988). 
26. See for example. Computer Science Corporation [9], when computer operator 

employees were required to appear as "professionals in a professional environment" 
but did not deal with the public. 

27. W. Richard, Fisher Foods, Inc., 87-2 ARB. Ί 8483 (CCH) (1987). Same case reported 
at 88 Lab. Arb. 1084 (BNA) (1987). 

28. See for example, such cases as 39 LA 35, 56 LA 15, 77 LA 973, 977; 75 ARB. f 8198; 
70-1 ARB. 1 8319, 60 LA 147, 73 LA 1209, 1213. 

29. M. Ross, Lucky Stores Inc., 91 Lab. Arb. 624 (BNA) (1988). 
30. See also 54 LA 604, 606; 55 LA 1020, 1024; 55 LA 1282, 1284. 
31 . B. Winograd, Pepsi-Cola Bottling Company, 90-1 ARB. 1 8045 (CCH) (1989). 
32. Even so, Winograd warned that where there is no contract language or work rules 

covering personal appearance, the union position will be materially strengthened. 
However, in MeirMetal Servicenters, Inc., arbitrator Dallas Jones did not believe it 
necessary for the company to premise its dress code for truck drivers upon customer 
complaints [33]. 

33. D. Jones, MeirMetal Servicenters, Inc., 8901 ARB. f 8291 (CCH) (1988). 
34. See for example, Fisher Foods, Inc., [27 at 5920]. 
35. See E. & J. Gallo Winery [36]; International Minerals & Chemical Corp. [37]; E. J. 

DuPont DeNemours & Company [38]; Union Carbide Corporation, Nuclear Division, 
Paducah Gaseous Diffusion Plant [39]; and [5]. 

36. L. Killion, E. & J. Gallo Winery, 80 Lab. Arb. 765 (BNA) (1983). 
37. H. D. Jones, Jr., International Minerals & Chemicals Corp., 78 Lab. Arb. 682 (BNA) 

(1982). 
38. R. Light, E. J. DuPont DeNemours & Company, 78 Lab. Arb. 327 (BNA) (1982). 
39. A. Goldman, Union Carbide Corporation, Nuclear Division, Paducah Gaseous Dif

fusion Plant, 84-1 ARB. \ 8231 (CCH) (1984). 
40. Civil Rights Act, 42 U.S.C. 2000e(j) (1964). 
41 . In Draper v. United States Pipe & Foundry Co., [42], the Sixth Circuit Court noted 

that "Title VII does not require that safety be subordinated to the religious beliefs of 
an employee." 

42. Draper v. United States Pipe and Foundry Co., 527 F.2d 515, 521 (6th Cir., 1975). 
43. The reported cases dealing with religious objections to a dress code include Louis

ville Water Company [44]; A. O. Smith Corporation, Electric Motor Division [45]; 
Colt Industries, Trent Tube Division [46]; Hurly Hospital [47]. Lozier Corporation 
[48] has been cited as a religious objection to a dress code case, but in actuality, the 
grievant objected to wearing slacks or pants based on a personal belief, not a religious 
one. 

44. J. R. Hunter, Jr., Louisville Water Company, 80 Lab. Arb. 957 (BNA) (1983). 
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45. M. Volz, A. O. Smith Corporation, Electric Motor Division, 72-1 ARB. 1 8 1 3 4 (CCH) 
(1972). Same case reported at 58 Lab. Arb. 784 (BNA) (1972). 

46. W. Rutherford, Colt Industries, Trent Tube Division, 71 Lab. Arb. 22 (BNA) (1978). 
47. G. T. Roumell, Jr., Hurly Hospital, 70 Lab. Arb. 1061 and 71 Lab. Arb. 1013 (BNA) 

(1978). 
48. W. Ferguson, Lozier Corporation, 72 Lab. Arb. 164 (BNA) (1979). 
49. The scriptural basis for these objections is Deuteronomy 22:5: "A woman shall not 

wear anything that pertains to a man, nor shall a man put on a woman's garment, for all 
who do so are an abomination to the Lord your God," and/or I Timothy 2:9: " . . . in like 
manner also, that the woman adorn themselves in modest apparel with propriety and 
moderation, not with braided hair or gold or pearls or costly clothing" (New King 
James Version, Thomas Nelson Publisher). 

50. See also Hurly Hospital [47], for a similar conclusion 
51 . The leading case in this regard is Republic Aviation Corp. v. NLRB, 793 (1945), when 

the Supreme Court stated that wearing union insignia is a "reasonable and legitimate 
form of union activity" [52, at 802]. 

52. Republic Aviation Corp. v. NLRB, 324 U.S. 793 (1945). 
53. E. Tilbury, Pay Less Drug Stores Northwest, Inc., 87-2 ARB. 1 8311 (1987). 
54. J. Fogelberg, Food Barn Stores, Inc., 90-1 ARB. 1 8033 (CCH) (1989). 
55. H. Welch, Coosa Valley Electric Co-op, Inc., 83 Lab. Arb. 285 (BNA) (1984). 
56. H. Sacks, State of Connecticut, Correction Department, 86-2 ARB. 1 8501 (CCH) 

(1986). 
57. R. Miller, Metropolitan Medical Center, 84-1 ARB. \ 8160 (CCH) (1984). 
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